ULKEN] srost
LA

W FIRM

UKRAYNA DURUMU -
DENIZ TASIMALARI HAKKINDA BIMCO BULTENI

28 Subat 2022

UKRAINE SITUATION -
BIMCO’S BULLETIN ABOUT SEA TRANSPORTATION

28 Subat 2022

www.ulken.av.tr



GIRIS
Ukrayna'da baslayan savas gerek Ukrayna'nin bir
liman Ulkesi olmasi gerekse de kuzey ulkelerine
giden ticaret yolunda onemli bir yer olmasi
dolayisiyla tagimacilik alaninda bir ¢ok soruyu
getirdi. Baltic and International Maritime Council

(“BIMCOQ”), Ukrayna’daki durum hakkinda bir bildiri

yayimladi. (https://www.bimco.org/insights-

and-information/contracts/20220224-ukraine-
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INTRODUCTION

The war that started in Ukraine brought many
questions in the field of transportation, as Ukraine is
a port country and an important place on the trade
route to the northern countries. Baltic and
International Maritime Council (“BIMCO”) published
a statement on the situation in Ukraine.

(https://www.bimco.org/insights-and

information/contracts/20220224-ukraine-

situation)

UKRAYNA DURUMU -
UYGULAMALARI

SOZLESME

Bu kisa kilavuz, BIMCO hikimlerine odaklanarak,
Rusya-Ukrayna ihtilafindaki gelismeleri takiben
sozlesme taraflarinin yakamlaltklerini ve haklarini
etkileyebilecek bazi onemli konular
vurgulamaktadir. Her durumda, taraflar mevcut ve
gelecekteki durumlar igin sdzlesme sartlarini
dikkatlice gézden gecirmeli ve herhangi bir siphe
varsa, harekete ge¢cmeden Once yasal tavsiye

almalidir.

Cogu zaman carter partileri “Savas Riskleri”
maddeleri icerir ve bazilan da “Savas Iptali’
maddeleri icerir. Bu maddelerden bazilari onlarca
yil énce yazilmistir ve ¢ogu zaman modern
catismanin dogasini yansitmamaktadir. Savas
Riskleri ve Savas iptali maddelerinin ne sdyledigine
yakindan bakmaniz ve ifadenin size ne yapma
yetkisi verebilecedini veya vermeyebilecegini

anlamaniz ¢ok énemlidir.

situation)
UKRAINE SITUATION - CONTRACTUAL
IMPLICATIONS

This short guide highlights some of the key issues
that may affect the obligations and rights of
contracting parties following developments in the
Russo-Ukrainian conflict, with a focus on BIMCO
clauses. In all circumstances, parties should
carefully review their contractual terms for current
and future fixtures and, if in any doubt, seek legal

advice before acting.

Most time charter parties contain so-called “War
Risks” clauses and some also contain “War
Cancellation” clauses. Some of these clauses were
written many decades ago and often fail to reflect
the nature of modern conflict. It is very important that
you take a close look at what your War Risks clause
and War Cancellation clause say and understand

what the wording may or may not entitle you to do.
BIMCO recommends using the latest editions of its

War Risks clauses — CONWARTIME 2013 for time
charter and VOYWAR 2013 for voyage charters.
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BIMCO, Savas Riskleri hikimlerinin en son
surimlerinin — time charter icin CONWARTIME
2013 ve sefer kiralama icin VOYWAR 2013 -
kullaniimasini tavsiye eder. Maddeler, devletler
tarafindan savas ilani gerektirmeyen savas benzeri
operasyonlari ve dismanliklari iceren ¢ok genis bir
“Savas Riskleri” tanimini icermektedir. Hukimler,
s6zlesmeden akdedilmeden once ortaya c¢ikan
Savas Riskleri icin de gecerlidir; bu, maddeyi
uygulamak icin bir risk artisinin gerekli olmadigi

anlamina gelir.

Ayrica, taraflarca kararlastirilan iki veya daha fazla
Ulke arasinda bir ihtilaf olmasi durumunda karsilikh
iptal haklari saglayan BIMCO Savas iptali Hikmii

2004'G de 6neriyoruz.

1. Donatanlar, Ukrayna ve Rusya Karadeniz ve

Azak Denizi sularindan gegis yapmayi

reddedebilir mi?

BIMCO’s CONWARTIME 2013 ve VOYWAR 2013
klozlari, gemi sahibine, kaptanin/sahibin makul
kararina goére gemiyi, murettebati ve kargoyu
“Savas Risklerine” maruz birakacak bir alanda
ilerlemeye veya bu alana ilerlemeye yonelik gemi
kiralayicilari tarafindan verilen bir emri reddetme
hakkini verir. 202 “Savas Riskleri” tanimi genistir
ve Rusya'nin Ukrayna'daki askeri harekati BIMCO
maddesi anlamina

baglaminda “savas”

gelmektedir.

Maddeye bagvurmak igin yapilan esik testi,
oncelikle bir “Savag Riski’nin olup olmadigini

belirlemek ve ardindan gemi i¢in somut bir tehlike
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The clauses contain a very broad definition of “War
Risks” that include warlike operations and hostilities
that do not require a declaration of war by states.
The clauses also apply to War Risks that may pre-
date the charter party, which means that an

escalation of risk is not required to invoke the clause.

We also recommend the BIMCO War Cancellation
Clause 2004 which provides mutual cancellation
rights in the event of conflict between two or more

named countries agreed by the parties.

1. Can owners refuse to transit Ukrainian and
Russian Black Sea and Sea of Azov waters or

call such ports?

BIMCO’s CONWARTIME 2013 and VOYWAR 2013
clauses give the owner the right to refuse an order
by charterers to proceed to or continue to proceed
to or through an area which in the reasonable
judgement of the master/owner will expose the ship,
crew and cargo to “War Risks”. The definition of 202
“War Risks” is broad and the Russian military action
in Ukraine falls within the meaning of “war” in the
context of the BIMCO clause.

The threshold test to invoke the clause is to firstly
establish if a “War Risk” exists and then to assess
the risk and level of danger to the ship, which must
be a tangible danger. No complex analysis of the
degree of risk and whether it is likely to occur is
required. Whether or not a situation is dangerous
depends on the nature, severity, extent and
prevalence of the danger for the individual ship. So

we believe that under the present circumstances
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tehlike

degerlendirmektir. Risk derecesinin ve meydana

olmasi gereken risk ve dizeyini
gelme olasiliginin karmagik bir analizine gerek
yoktur. Bir durumun tehlikeli olup olmadigi, her bir
gemi igin tehlikenin niteligine, ciddiyetine, boyutuna
ve yayginligina baghdir. Dolayisiyla, mevcut sartlar
altinda gemi sahiplerinin Ukrayna/Rus Karadeniz
ve Azak Denizi sularindan gecisi reddetme veya o
bdlgedeki limanlara ugramayi reddetme hakkina

sahip olmasi gerektigine inaniyoruz.

2. Donatanlar alternatif taleplerde bulunabilir
mi?

Bu bir sbdzlesme meselesidir. BIMCO Savas
Riskleri

kiralayicilarindan yikleme ve bogaltma araliginda

maddeleri, gemi sahiplerine, gemi
alternatif bir glivenli liman belirlemelerini talep etme
hakki verir. Ancak yine de, bu talep sadece
amaclanan alan/limandaki risk seviyesi gemi igin
tehlike

yapiimalidir. Ukrayna'daki mevcut durumda, mal

gercek bir olusturacak kadar ise
sahipleri bdlgedeki herhangi bir limanin sonug¢

olarak guivensiz hale geldigini iddia edebilirler.

3. Bir sefer ¢arter partisi ve time garter partisi
kapsaminda Savas Riski primlerindeki artigi
kim oder?

Bu bir BIMCO'nun
VOYWAR 2013 ve VOYWAR 2004'(i, donatanlarin

gemileri Savas Riski tehlikelerine ve bunlara iligkin

sbzlesme meselesidir.

ek sigortalara kargi sigortalayabileceklerini ve
bunlara iliskin primleri 6demek zorunda olduklarini
belirtmektedir.
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owners should have the right to refuse to transit
Ukrainian/Russian Black Sea and Sea of Azov

waters or call at ports in that region..

2. Can owners ask for alternative orders?

This is a matter of contract. The BIMCO War Risks
clauses give the owners the right to request the
charterers to nominate an alternative safe port within
the loading and discharging range. But again, this
request should only be made if the level of risk in the
intended area/port is such to pose a real danger to
the ship. In the present situation in the Ukraine,
owners might argue that any port in the area has

become unsafe as a result.

3. Who pays the increase in War Risk premiums
under a voyage charter and time charter party?

This is a matter of contract. BIMCO’s VOYWAR
2013 and VOYWAR 2004 state that the owners can
insure the ships against War Risk perils, and any
additional insurance related thereto and have to pay

the premiums for those.

However, in case the ship is ordered by charterers
to proceed through a War Risk area, the charterers
must reimburse owners for the additional premiums
paid. Under CONWARTIME 2013, the charterers
must reimburse the owners for any additional
premium and insurances that the owners reasonably
require related to War Risk and which is beyond

owners’ normal war risk insurance cover.

4. Can an owner cancel a voyage because of a

significant increase in War Risk premiums?
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Ancak, gemi kiralayanlar tarafindan bir Savas Riski

alanindan gegmesi emredilirse, kiralayanlar
Odedikleri ek primleri donatanlara geri 6demek
zorundadir. CONWARTIME 2013 kapsaminda,
gemi kiralayanlar donatanlarin Savas Riski ile ilgili
olarak makul olarak ihtiya¢ duyacaklari ve gemi
sahiplerinin normal savas riski sigortasi kapsamini
asan her turli ek prim ve sigortalari gemi

sahiplerine tazmin etmelidir.

4. Bir gemi sahibi, Savas Riski primlerinde
onemli bir artis nedeniyle bir seferi iptal edebilir
mi?

Bir sdzlesmenin ifasini kérsiz hale getiren
normalde

maliyetlerdeki 6nemli  bir artis,

donatanlara carter partisini feshetme hakki
vermez. Bir sbézlesmenin ifa edilmesinin daha
kilfetli veya pahali hale gelmesi, s6zlesmenin ifa
edilmemesi igin icin yeterli degildir. Bir s6zlesmenin
ifasi, bir sdzlesmeyi bosa c¢ikarmak icin haksiz

olmalidir.

5. Bir gemi sahibi, mevcut durum nedeniyle bir
charter partisini feshedebilir mi?

BIMCO'nun VOYWAR 2013 savas riski hiktamleri,
mal sahiplerine, sartlarin karsilanmasi kosuluyla
charter partisini feshetme hakki verir. Bir savas
klozunun yoklugunda, gemi sahipleri bir charter
partisiniveya  seferini iptal etmede veya
sonlandirmada ciddi zorluklarla kargi karsiya

kalacaklardir.

Akilda tutulmasi gerekenler:
1- Sefer emirlerini reddedebilmek veya sefer

tlzugu olmasi durumunda carter partiyi VOYWAR
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A significant increase in costs rendering the
performance of a contract unprofitable does not
ordinarily give owners the right to terminate the
charter party. The fact that performing a contract
becomes more onerous or expensive is not

sufficient to bring about a frustration of the contract.

5. Can an owner terminate a charter party due to
the current situation?

BIMCO’s VOYWAR 2013 war risk clauses give the
owners the right to terminate the charter party
provided the requirements are met. In the absence
of a war clause, the owners will face severe
difficulties cancelling or terminating a charter party

or voyage.

General things to keep in mind:

1- Incorporate the BIMCO CONWARTIME 2013 to
be able to reject voyage orders or, in case of a
voyage charter, to terminate the charter party in
accordance with VOYWAR 2013.

2- Keep up to date with the latest information and
developments: consult BIMCO’s website to obtain
guidance and information on the current situations
and measures to be taken.

3- Have a look at the trading areas under time
charter parties and exclude the Black Sea and Sea
of Azov.

4- Use back-to-back clauses up and down the chain
of charter parties to ensure that the rights and
obligations are aligned.

5- For new voyage fixtures: address the increase in
insurance premium.

6- If the BIMCO war risks clauses are used for

contracts of affreightments: check that any
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2013'e  gore
CONWARTIME 2013'G dahil edin.

2- En son bilgi ve gelismelerden haberdar olun:

feshedebilmek icin  BIMCO

Mevcut durumlar ve alinmasi gereken Onlemler
hakkinda rehberlik ve bilgi almak igin BIMCO'nun
web sitesine bagvurun.

3- Time charter partileri altindaki ticaret alanlarina
bir g6z atin ve Karadeniz ve Azak Denizi'ni harig
tutun.

4- Hak ve yukdmlUluklerin uyumlu olmasini
saglamak icin carter taraflari zincirinde arka arkaya
hiklimler kullanin.

5- Yeni sefer demirbaslari igin: Sigorta primindeki
artisi ele alin.

6- Navlun sdzlesmeleri icin BIMCO savas riskleri
maddeleri  kullaniliyorsa: sadece bir sefer
oldugunda sézlesmenin feshedilmesini 6nlemek
icin Savas Riskleri Maddesinde “sbzlesme” veya
“carter taraf’a yapilan herhangi bir referansin
“seyahat” olarak degistirildigini kontrol edin.

etkilenir.

Daha fazla bilgi igin:

info@ulken.av.tr

Diger yayinlarimiza bu adresten erigebilirsiniz:

http://www.ulken.av.tr/yayinlar/

- Bu dokiman Turkiye’de hukuk alanindaki gelismeleri
paylasmak amaciyla hazirlanmistir. Hukuki bir goris,
tavsiye veya yonlendirme olarak degerlendiriimemelidir.
Ozel sorular bakimindan hukuki danisman gorisi
alinmalidir.

- © 2022 Ulken Hukuk Birosu
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reference in the War Risks Clause to “contract” or
“charter party” is changed to “voyage” to avoid any
termination of the contract when only one voyage is

affected.

For further information:

info@ulken.av.tr

You can reach our other publications with this link:

http://www.ulken.av.tr/publications/

- This document is to inform the recipients concerning
recent legal developments in Turkey. It does not
constitute legal advice or legal opinion on any specific
facts or circumstances. The advice of legal counsel
should be obtained for specific questions.

- © 2022 Ulken Law Firm
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